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This matter was heard on October 16, 2018. At
hearing the parties submtted the follow ng stipul at ed
i ssue:

Whet her the Town violated the Collective

Bar gai ni ng Agreenent, including the Menorandum of

Agreenent, in the manner of assigning officers to

prisoner watch overtinme?

| f so, what shall be the renedy?



The Union represents the Town's full-tinme patrol
officers, with a total of 48 patrol officers working in
Town and (at the tine of hearing) an additional two
officers at the Police Acadeny. Donna MNamara, who was
hired as a patrol officer in 2001 and was pronoted
t hrough the ranks to achieve her current position as
permanent Police Chief in January 2017, provided details
about the conposition and operation of the Police
Department. Article 9 of the parties' collective
bar gai ni ng agreenent sets a mnimumstaffing | evel of
four patrol officers and one shift comrander for each
shift. Actual staffing patterns, however, may differ
fromday to day or shift to shift. Usually, for
exanpl e, weekday day shifts are staffed by four patrol
officers, with one officer assigned to in-station desk
duty, while three officers are on the street. Sone
ni ght and weekend shifts are covered by five patrol
officers, with one officer working a desk position, and
four officers on the road. |In other words, within the
Police Departnment, there is both a contractual staffing
m nimum |l evel and a mininmum staffing | evel set by the
Chi ef, or her designee, by shift. One patrol officer,
however, is consistently assigned to the desk officer

position per shift.



An assigned desk officer is responsible for answering
911 calls (or other calls) to the station, dispatching
calls for service and assisting individuals who arrive
at the station. |In addition, the desk officer is
responsible for nonitoring prisoners detained at the
station, using both the in-station video system and by
physi cal |y checking on a prisoner every 30 m nutes, or
every 15 minutes if a suicide watch is in effect. Prior
to about June of 2017, one civilian di spatcher worked
with the desk officer and, if absent, the desk officer
woul d performall of the duties alone. |In 2017, after
the conpletion of a new, consolidated dispatch area
within the police station, two civilian dispatchers
began perform ng fire and police dispatch duties,
overseen by the desk officer. In addition to the ability
to watch video of the detention area, audio nonitoring
of the prisoner area is now al so avail abl e. The desk
officer is still responsible for conducting in-person

pri soner checks.

Patrol officers nmonitor prisoners when they are

transported to a hospital and throughout their hospital



stay. Prior to 2016 and continuing thereafter, the
police departnment, at times, used 'hospital watch
overtime, with an officer called in to work on an
overtime basis rather having an officer pulled from

street patrol for a hospital watch

In 2016, the Union and the Town began negoti ati ons
for a successor to the collective bargaini ng agreenent
set to expire at the end of June. Throughout the
bar gai ni ng the Town was represented by then-Town Manager
M chael Hartman and Attorney Joseph Fair. Attorney
Patrick Bryant and Uni on President Matthew Farwell
represented the Union and they were, at tines,
acconpani ed by other officers. The first exchange of
bar gai ni ng proposal s occurred on May 25, 2016 when the
Uni on proposed, anong other itens, a new 'prisoner watch
overtime' provision, for inclusion at Article IX
Section 11. The proposal, in part, stated:

In the event a prisoner is being held at Stoughton

Pol i ce Headquarters and the Stoughton District

Court is closed (e.g., nights, weekends and

hol i days) the Overtine list will be called for

pri soner watch overtime. The prisoner watch

overtinme “shall continuously nonitor (24 hour

nmoni toring) prisoner (detainees) while in the

custody of the departnent. Prisoners (detainees)

are physically checked (face to face) every 30

m nutes or | ess unless there are extenuating
ci rcunstances. Suicidal or Q5 positive detainees



shal | be physically checked every 15 m nutes” -
per Stoughton Police Departnent Policy and
Procedure, Holding Facility and Booking Area,
Section 10.

If a prisoner(s) is in need of nedical treatnent,
the Prisoner Watch Overtine shall provide security
during the transportation and stay of the prisoner
at the nmedical facility — per Stoughton Police
Department Policy and Procedure, Prisoner
Transport, Hospital Security and Control Section.
In the event there are nore than one (1) prisoner
bei ng held at Stoughton Police station and one
prisoner is being transported to nedical facility,
then the Overtine list will be called for
additional Prisoner Watch Overtine to ensure the
remai ni ng prisoners are being held in accordance
of Stoughton Police Departnent Policies and
Procedures. . . . Joint Exhibit #11.

In conjunction with its proposal, Union President
Farwel | testified that he explained that it was intended
to address staffing i ssues created when a prisoner was
being held at the station or brought to the hospital.
The Town's negotiator, on the other hand, recalled that,
in effect, the Union presented its proposal as a neans
to address a situation when, otherw se, staffing on the

street woul d be reduced.

The parties provided their initial responses to each
other's proposals at a June 16, 2016 bargai ning session.

At that tinme, the Town asked to "hold" the Union's



pri soner watch proposal for discussion at a later tine.
The Town, at a Septenber 20, 2016 neeting, nade a
package proposal to settle the contract, and that
package not including the Union's prisoner watch
proposal. The Union did not accept the package

pr oposal .

At the next negotiation session, held on Novenber 1,
2016, it is undisputed that the Town addressed the
Union's prisoner watch proposal. At that tine, the Town
indicated that it could not agree to the proposal, as it
was too broad, but also indicated that it was not
unsynpat hetic to the raised safety issues. Then,
however, recollections of negotiation events appear to
di verge. Al though both parties understood that the Town
made a prisoner overtime offer, at arbitration the offer
details, and parties' intent, seened to be in dispute.
Fair, in effect, recalled indicating that when staffing
was at the m ninmum and the presence of a prisoner would
necessitate sonmeone comng in to the station to watch
that prisoner, the Town would be willing to call an
overtime rather that reassigning one of the 'on the

road' patrol officers.? The Union, however, disputes

'Ret ai ned negotiators' bargaining notes are arbitration exhibits.



thatthe Town's proposal contained such [imtations on the
use of prisoner watch overtine. It appears, however
t hat both sides understood that the Union was accepting

the Town's prisoner watch overtime counter proposal.

The parties' final face to face bargai ning session
t ook place on Novenber 10, 2016. At that tine, the Town
provided the Union with a witten package proposal.
Joint Exhibit #14. The exchanged docunent included, at
ltem #6, "Prisoner watch overtine," as follows:

Ef fective as of funding of Agreenment, prisoner

wat ch overtine to be called whenever there is a

pri soner and staffing is at the contractual

mnimum Overtine will last until staffing is no

| onger at the m ninmumor a prisoner is no |onger

present, whichever occurs sooner.

Joint Exhibit #14.

The parties reached a tentative contract agreenent at
t heir Novenber 10th bargai ni ng session, that included
agreenent to the prisoner watch overtine provision
i ncluded within the presented package. There is no

indication that the parties had any di scussi on about

prisoner watch overtine on that date.

Nei t her the Union nor Town notes, however, record this explanation
of, or limtations governing, prisoner watch overtine
circunst ances. Town Exhi bit #2; Union Exhibit #1.



The Town enmiled the Union a draft Menorandum of
Agreenment (MOA), containing the terns of the parties
tentati ve agreenent, on Decenber 7, 2016. The Prison
wat ch overtine portion of the draft MOA provided:

Ef fective as of funding of Agreenent, prisoner
wat ch overtine to be called whenever there is a
prisoner and staffing is at the contractual and
staffing is at the contractual mninmum Prisoner
wat ch overtinme wll last until staffing is no
| onger at the mininumor a prisoner is no |onger
present, whichever occurs sooner.

Joint Exhibit #7.

On January 9, 2017, Bryant emailed Fair, noting a
concern with the prison watch provision of the MOA
Bryant w ot e:

One issue is that while the contractual m nimum
per shift is four, the actual m ninmumfor evening
and weekend shifts is five. In other words, ny
understanding is that the Departnent hires to

mai ntain a 5-person mnimum The purpose behind

t he proposal and the neeting of the mnds is not
served by the | anguage, because we are concerned
about reduced staffing created by the presence of
a prisoner.

Therefore, can we nodify the | anguage to state:
“Effective as of funding of Agreenent, prisoner
wat ch overtine to be called whenever there is a
prisoner and staffing is at the mninmum set by the
col | ective bargai ning agreenent or the
Chi ef / desi gnee at the beginning of the shift.
Prisoner watch overtinme will last until
staffing is no longer at the mninmmor a prisoner
is no |longer present, whichever
occurs sooner.” (enphasis in original).

Joint Exhibit #8.



The Uni on's proposed anmendnent to the MOA was
forwarded to Hartman. Hartman, in response, indicated
that he was willing to accept the change, as the Union's
position seened reasonable to him Town Exhibit #1.

The MOA was anended to reflect that change. Then
t he anmended MOA was signed by the parties (Joint Exhibit

#1) and funded at Town Meeti ng.

On June 28, 2017 a Police Departnent meno issued,
provi di ng notice about prisoner watch overtinme nmatters.
The notice, in part, stated:

-- Automatic filling of prisoner watch OT under
the Chief's previous directive during the
construction of the call center, in [sic] no

| onger in effect.

-- Please abide by the contractual obligation as
worded in the Patrolnen's MOA as fol |l ows:

-- "Effective as of funding, prisoner watch

overtine is to be called whenever there is a

prisoner and staffing is at the contractual

m nimum  Prisoner watch overtime will last until

staffing is no longer at mnimumor a prisoner is

no | onger present, whichever occurs first." ...
Joi nt Exhibit #5.

The Union filed a grievance chall enging the issued
Notice and the Town's failure to acknow edge and fol | ow
t he | anguage of the anended MOA. Joint Exhibit #3. The

gri evance has been processed, without resolution, to



arbitration. In addition, both parties have filed

conprehensi ve post-arbitration witten subm ssions.

Contentions of the Parties

The Union asserts that this matter should be decided
based upon the cl ear and unanbi guous | anguage of
paragraph 6 of the anmended MOA. Under that clear
| anguage there are two, and only two, conditions that
nmust be met before the Town is obligated to provide
pri soner watch overtinme. First, there nust be a
pri soner; and, second, staffing nmust be at the m ni num
| evel set by the collective bargaining agreenent or the
Chi ef / desi gnee at the beginning of the shift. Once
t hose conditions have been established, the Town nust
call in an officer to work prisoner watch overti ne.
There is no anbiguity in this |anguage. Moreover, the
Town drafted this | anguage and, pursuant to well -
established rules of contract interpretation, any
anbiguity in contract |anguage is to be interpreted

agai nst the drafter of the | anguage.

10



The bargai ning history here does not support the
Town's interpretation of the relevant | anguage. There
is no indication that the parties reached a nutual
under standing that the rel evant provision would only be
applicable in situations when a prisoner goes to the
hospital or a patrol officer is required to | eave
hi s/ her street patrol as a result of the presence of a
prisoner. None of the concerns that the Town now
expresses are addressed, or even insinuated, in the
drafted | anguage. And, it was the Town that was in the
best position to draft a provision expressing such

concerns.

Further, there is no indication that either party
ever stated that the application of the contested
| anguage is limted in the manner now cl ai med by the
Town. Wen the actual proposals nade by each party are
conpared, it is clear that the parties were not
di scussing the types of limtations on prisoner watch
overtine that the Town now seeks to inpose. Further, the
Town's current interpretation was first expressed | ong

after the MOA was execut ed.

11



The Town has viol ated the Agreenment in nultiple ways.
First, it distributed a notice which contained the wong
contract | anguage and then failed to correct that
notice. Then, the Chief's interpretation -- that an on-
duty supervisor nerely has '"authorization' to call for
overtinme when staffing is at the mninmum and a prisoner
is being sent to the hospital -- is incorrect. The
anended MOA, instead, obligates the Town to call for a
pri soner watch when its described conditions are net.
Finally, the further Town contention -- that prisoner
wat ch overtime need only be called if a patrol officer
is taken of f the street due to the presence of a
prisoner -- is contrary to the clear and unanbi guous
| anguage of the MOA. The inposition of the additional
[imtations by the Town are not required by the rel evant
negoti ated provision and their inposition is a violation

of the Agreenent.

As renedy, the negotiated Agreenent shoul d be
enforced, the Town should be instructed to conply with
the rel evant MOA | anguage, and the officers inpacted by
the Town's violation of the Agreenment should be nmade

whol e.

12



The Town contends, at the outset, that this matter is
not substantively arbitrable. The issue here concerns
t he circunstances under which an overtinme assignment for
t he purpose of watching a prisoner nust be called. It
i's, however, well-established that a police chief's
right to assign officers to overtine is a non-del egabl e
right that cannot be superseded by a collective
bar gai ni ng agreenent or del egated to an arbitrator.
Here, the Chief has nade the policy decision that if a
desk officer is available to watch a prisoner, or if
staffing for a given shift is above the applicable
mninumthat is followed for that shift, there is no
need for an officer to be called in for an overtine
pri soner watch. This approach relative to the
depl oynent of services remains exclusively with the
Pol i ce Chief and cannot be bargai ned away or del egat ed.

As such, the grievance is not substantively arbitrable.

The Union failed to neet its burden of establishing a
contract violation in the manner asserted in the

gri evance. The grievance, as filed, addressed the

13



failure of a Notice to include the | anguage contai ned
within the anended MOA. Nonet hel ess, notw t hstandi ng

t he non-i ssuance of a revised neno, the police
department has been applying the additional |anguage in
actual practice. Since the Union has failed to
establish that the Town is disregardi ng the Depart nent
m ni mum | anguage of the MOA in connection with prisoner

wat ch, the Gievance shoul d be deni ed.

Overall, the record evidence does not support the
Union's interpretation of the MOA. The arbitrator's
review here is not limted to the four corners of the
MOA. By its very words, 'prisoner watch overtine'
inplies a scenario where there is a prisoner present and
t he circunstances are such that an officer is needed to
be brought in to watch the prisoner. In other words,
the agreenent was identifying a particul ar set of
ci rcunst ances under which the Town woul d be
contractually commtted to calling for an overtine. As
the provision's title suggestion, a prisoner watch
overtime only arises when there is an actual need for a
pri soner to be watched. For each and every shift, there

is a desk officer assigned whose job duties already

14



i ncl ude watching prisoners that are present at the

station.

The parties' bargai ning history does not support the
Union's interpretation of the MOA. Wen submtting its
prisoner watch overtinme counterproposal, the Town
expressly stated that the Union's proposal was too
broad. At that sanme tine, the raised safety issues were
noted. As a result, the Town counter proposed that when
pri soner watch circunstances woul d ot herwi se necessitate
an officer being pulled fromthe road, overtine would be
call ed. The bargaining history clearly indicates that
the parties agreed that Section 6 of the MOA was limted
to those situations in which the presence of a prisoner
was going to require that an officer be pulled road to
watch a prisoner, when the Town was already at the
m ni mum staffing | evel that was applicable to that

shift.

Finally, the Union's interpretation would violate a
fundanmental tenet of contract interpretation in that it
woul d produce absurd results. In its original proposal,

t he Uni on sought prisoner watch overtime when a prisoner

15



was being held, and the local district court was cl osed
(e.g., nights, weekend, holidays). The Union, however,
now argues that the amended MOA requires a prisoner
watch to be called anytine a prisoner was at the
station, and staffing was at the contractual or
Departmental minimum | n other words, accepting the
Union's contract interpretation would, in effect, result
in the absurd finding that the Town agreed to a nore
expansive provision than initially proposed. For all of
t hese reasons, the Town maintains that it has not

vi ol ated the collective bargai ning agreenent, including

t he MOA.

Opi ni on

The Town asserts that the present matter is not
substantively arbitrable, as it relates to a non-
del egabl e right retained by the Chief to assign
officers. | disagree. The parties, in their recent
MOA, reached an agreenent concerning prisoner watch
overtime. Previously, the parties had agreed-upon
m nimum staffing |l evels per shift. The present

agreenent may be viewed in a simlar vein, as it relies

16



on the contractual m ninum staffing | evel (or the |evel
est abl i shed by the Departnent at the beginning of a
shift) to trigger the calling of a police officer, on an
overtinme basis, to watch a prisoner. Thus, the instant
grievance constitutes a challenge to the interpretation
and application of the negotiated contract | anguage
relating to prisoner watch overtine. As a result, |

determ ne that the matter is substantively arbitrable.

Wel | - established principles of contract
interpretation are applicable, and dispositive, here.
determ ne that the prisoner watch overtinme | anguage in
the MOA, as anended, is clear and unequivocal. The Town
is obligated to provide prisoner watch overtinme when
there is a prisoner and when patrol officer staffing is
at the mninumstaffing |level set by the collective
bar gai ni ng agreenent or by the Departnent at the
begi nning of the shift. The further pre-condition for
prisoner watch overtinme now cited by the Town -- nanely,
that prisoner watch overtine would be called when
ci rcunst ances woul d otherwi se require an officer to be
pulled fromthe road -- is notably absent fromthe clear
and plain | anguage of the agreed-upon prisoner watch

overtime provision.

17



As | have indicated, | find no anbiguity in the
negoti ated and agreed-upon prisoner watch overtine
| anguage. Even assum ng, w thout deciding, that an
anbiguity arguably exists, the Town's position is
unavailing. It is a standard rule of contract
interpretation that anbi guous | anguage will be construed
agai nst the party who drafted it.

Here, that is the Town.?2

Nor does the bargaining history convincingly support
t he argunents advanced by the Town at arbitration.
Sonmewhat di vergent testinony about pertinent bargaining
session conversations were presented at arbitration. As
a result, I have exam ned the rel evant bargaini ng notes.
Overall, I find no indication that the parties nutually
under st ood and expressly agreed that prisoner watch
overtime would be called in circunstances that woul d
ot herwi se necessitate an officer being pulled fromthe

road.

2 Nor do | find that the Union's contract interpretati on would
produce absurd results, as the Town argues. Wile the Union's
origi nal proposal sought prisoner watch overtime during hours the
local district court was closed, it also sought additional overtine
opportunities when there was nore than one prisoner and a prisoner
was being transported to a nedical facility. Thus, | am not
persuaded that the anended MOA | anguage necessarily represents a
nore expansive position that the Union initially proposed.

18



In conclusion, | determ ne that the Town has viol at ed
the governing MOA in the manner it has assigned officers
to prisoner watch overtine. The anended MOA requires
t hat when there is a prisoner and when patrol officer
staffing level is at the contractual mninmm]level or at
the Il evel set by the Chief or her designee at the
begi nning of the shift, prisoner watch overtine wll be
called. As renedy, the Town shall re-issue the June 28,
2017 notice of prisoner overtinme matters to reflect the
| anguage of the amended MOA; the Town shall conmply with
t hat negoti ated prisoner watch overtine provision; and
officers inpacted by the Town's violation shall be nade

whol e.
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AVARD

The Town viol ated the Col |l ective Bargaining
Agreenent, including the Menorandum of Agreenent,
in the manner of assigning officers to prisoner
wat ch overti ne.

As Renedy, the Town shall

-- Reissue issue the June 28, 2017 Police
Departnent notice of prisoner overtine nmatters to
reflect the | anguage of the anended MOA;

-- Conmply with the negotiated prisoner watch
overtime provision; and,

-- Make whol e patrol officers inpacted by the
Town' s prisoner watch overtine contract violation.

| wll retain jurisdiction of this matter for 60
days, renewabl e upon request, for the sol e purpose
of resolving renedial disputes, if any.

[ s/ __Tammy Brynie
Tammy Brynie
Arbitrator
February 11, 2019
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