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have discussed, he will make provisional promotions to the rank of
Captain, and permanent promotions to the rank of Lieutenant. |
understand that the Union has publicly stated its intention to refuse any
promotions, if offered, in the event FF [Fire Fighter] P is bypassed for
promotion to Lieutenant. At this time, Chief Collina has not made a final
decision who will be promoted from the current Lieutenants list, but | must
reiterate the City's grave concern that the Union’s threat could have
serious consequences on Chief Collina’s ability to staff the Department’s
command structure. ...

Gordon responded via email on October 23, 2018 stating in pertinent part:

Now that it appears we have resolved on a date of November 14 to
continue bargaining over the City’'s proposal to change the promotional
process for internal bargaining unit positions. | write on behalf of the Union
to demand that the City cease and desist from making any such changes
prior to the completion of the bargaining process. ...

[Ylou mistakenly assert that “the Union has publicly stated its intention to
refuse any promotions ....” As you know, it is not the Union but rather the
bargaining unit members who have the right to accept or not accept
promotions. While the Union has [emphasis in the original] made public
assertions about its hope that members will refuse provisional
appointments unless and until the parties have resolved these bargaining
issues, these are decisions made by bargaining unit members themselves
not by the Union and in no way affect the City’s obligation to bargain over
the proposed change in promotional processes. Moreover, as relates to
the promotions to the position of permanent Lieutenant, the Union has
made no such public assertion and may or may not encourage its members
to refuse such permanent promotions if offered. [N]either the Union nor the
membership have staked out a formal position on the matter of permanent
promotions to Lieutenant.

In an October 25, 2018 email to Gordon O’Connell, Van Campen replied that:

The City of Melrose cannot wait any longer to make these critical
promotions in the Fire Department. That is the reason why Chief Collina
informed your client of his intention to make promotions on or about
November 7™ without effectuating any changes to the current process. In
announcing his intentions, the Chief has also been clear about his desire
to continue to bargain over an enhanced process for future promotions. ...

If it is your client's unyielding position to prevent the Chief from making
promotions-even while he has committed to separately bargain about an
enhanced process for future promotions [Emphasis in the original] — the
City and Chief Collina will strenuously defend against any effort to further
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delay these promotions, and will initiate their own charge of prohibited
practice against the Union for engaging in bad faith bargaining given the
Union’s unreasonable conduct, as well as public pronouncements ... .

On November 1, 2018, Gordon O’Connell sent an email to Van Campen stating in
pertinent part:

[1] wanted to make sure that you had seen the proposal that the Union
floated a number [of] weeks ago on this topic, as we can't tell whether you
were ever made aware of it.° The dates in it would have to be modified
since they have passed, but the approach certainly makes good sense
and shows that the Union has been willing to engage in fruitful discussions
on this matter. Second, | want to reiterate that the Union takes no issue
with the Chief handling promotions precisely as they have been made in
the past, but if he makes any modifications to the prior system (which has
NEVER resulted in a promotional bypass), the Union reserves its right to
file charges or take any other legal action.

November 7, 2018 Permanent Promotions to Lieutenant

On or about November 7, 2018, Chief Collina promoted two out of three
candidates on the Civil Service lieutenant’s list. Chief Collina promoted D, who also
was on the Civil Service captain’s list, and M, but the Fire Chief bypassed the highest
ranked candidate on the list: P. The Fire Chief made no permanent promotions to the
position of captain.

November 14, 2018 Session

On November 14, 2018, the City and the Union continued to discuss issues that
previously had been raised at the August 15, 2018 session. They talked about how
interviews might be conducted to address the Union’s stated concerns about a possible
lack of objectivity in the interviews. The City agreed to research further what types of
questions might be appropriate for a promotional interview and to look into the cost of
using a Civil Service assessment center. The parties also talked about the possible use
of a hybrid assessment center/interview panel.'®

November 20, 2018 Meeting with the City’s Mayor

® Gordon O’Connell attached Stare’s September 3, 2018 to his letter.

1% It is unclear whether the City or the Union first raised the concept of using a hybrid
assessment/interview panel.
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On November 20, 2018, Stare, Judge and Driscoll met with the City’s Mayor Gail
Infurna (Mayor I|111furna) and Long. The Union presented Mayor Infurna with an off-the-
record proposal.”” The Union’s written proposal, in part, included the following terms:

This would be a non-precedent setting agreement.
Keep D and M in their newly appointed lieutenant positions.
Make a current lieutenant a provisional captain.
Make Fire Fighter P a provisional lieutenant with a guarantee he will
be made the next permanent lieutenant.
Keep a house captain as shift commander (currently G)
Open Fire Prevention with a Captain
e Guarantee to promote Lieutenant D to captain prior to November 1,
2019
e After the next permanent captain is appointed (D), house captains
with bids would be returned to their house bid G/Engine 2) and/or
any unfilled house captain bid will be opened, posted to be filled.
o A 7" captain will be promoted no later than the certified results of
the 2019 promotional exam. Whether provisional or permanent.
(City reserves the right to provisionally appoint a lieutenant to
captain earlier, but shall backfill the lieutenant position, whether
provisional or permanent)

As part of its proposal, the Union cited, in part, the following benefits to the City:

1) Fire Prevention will open with 6 captains instead of the required 7.
2) Union will change its position/stance on “provisional appointments.”
3) Department Command Structure will be (almost) filled.

4) D will have almost a year of officer experience before being
promoted to Captain.

5) The appeal to Civil Service to cancel the 2018 exams will be
dropped.'? Dropping that appeal will allow next year's promotional
exam to be open to all and no require 4 members to sign up for
each.

6) Charges against the City for P’'s bypass will be dropped.'®

7) Union will continue to discuss new ideas for promotional process.

" The City at the in-person investigation characterized the proposal as a “take it or
leave it" package proposal, which the Union denied.

2 The Civil Service Commission previously had scheduled a promotional examination
for the City’s Fire Department to be held in November 2018. On an unidentified date,
the Union filed an appeal to cancel the 2018 exam on the grounds that the City had not
exhausted the existing promotional lists.

'3 On November 21, 2018, the Union filed a prohibited practice charge in Case No.
MUP-18-7005 pertaining to P’s promotional bypass.
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8) Additional flexibility for the City to provisionally appoint.

On or about November 29, 2018, Gordon O’'Connell left a voice mail message for
Van Campen asking for an update concerning the Union’s proposal to Mayor Infurna.
On November 30, 2018, Van Campen sent an email message to Gordon O’Connell
stating in pertinent part:

At this time, the City is not prepared to respond to the proposals the Union
presented to Mayor Infurna and Marianne Long during a recent closed door
meeting. It is my expectation that my folks will be able to sit down in the
next week or so to determine the most appropriate way to respond to the
Union’s proposals to Mayor Infurna. Please note that | was not in
attendance at that closed door meeting. As a result, | am a bit confused at
the Union’'s meeting with Mayor Infurna given what | felt was very
productive meeting on November 14" In fact, my notes from that meeting
reflect that the City was going to offer its thoughts around the areas to be
covered as part of a promotional interview, and that the City was also going
to further explore the concept of a hybrid assessment center in making
promotions in the Department and respond back to the Union. Although |
can appreciate your client's perseverance, | cannot stress enough how
difficult it is to navigate toward a meaningful resolution when your client
seeks direct access to the Mayor so quickly after we participated in what
appeared to be a very productive meeting. As you can imagine, adding
more layers to our bargaining process makes it potentially less efficient and
and more difficult.

In any event, the City will respond as soon as it is able.

December 2018 and January 2019

On December 13, 2018, Van Campen sent an email to Gordon O’Connell
indicating that the City would not accept the proposal that the Union made to Mayor
Infurna and asking for the status of the parties’ ongoing talks. On December 20, 2018,
Gordon O'Connell responded by invoking Article 26, Section 2 of the 2017-2020 MOA,
which the parties have referred to as a “zipper clause.” Further, he stated that the
Union would no longer consent to negotiate over changes to the promotional process,
and that the Union demanded that the City adhere to the process that existed prior to
the negotiation of the current agreement. On December 21, 2018 and January 2,
2019, the City filed its charges of prohibited practice in Case Nos. MUPL-18-7053 and
MUPL-19-7059 respectively.

Analysis

The City asserts that the Union violated Section 10(b)(2) of the Law when: a) the
Union failed to bargain in good faith by the totality of its conduct during negotiations;
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and b) the Union’s refusal to bargain after December 20, 2019 when it invoked the
zipper clause.

Union'’s Alleged Failure to Bargain in Good Faith by the Totality of its Conduct

Section 6 of the Law requires parties to meet and negotiate in good faith with
respect to wages, hours, standards of productivity and performance and any other
terms and conditions of employment. The duty to bargain in good faith requires the
parties to enter into negotiations with an open mind and a sincere desire to reach an
agreement and to make reasonable efforts to compromise their differences. Taunton
School Committee, 28 MLC 378, 392, MUP-1632 (June 13, 2002). However, the duty
to bargain in Section 6 does not compel either party to agree to a proposal or to make a
concession. In support of the City’s claim that the Union failed to bargain in good faith
by the totality of its conduct, the City specifically cites to: a) the Union’s refusal to attend
the July 3, 2018 session, b) the September 26, 2018 tweet, and c) the Union’s off-the-
record proposal during the November 20, 2018 meeting between the Union and Mayor
Infurna and Long.

First, the City points out that the Union agreed to meet with the City on July 3,
2018 to bargain over the proposed change in the promotional procedure. When the
Union’s representatives arrived at Chief Collina’s office on that date, they refused to
enter the office because Long was present and thus, the Union did not negotiate with
the City on that date. However, the Union subsequently met with the City fifteen days
later on July 15, 2018 and then met with the City three times thereafter, not including
the November 20, 2019 meeting with the mayor. The Commonwealth Employment
Relations Board (CERB) has not prescribed a particular bargaining session attendance
formula that will satisfy the duty to negotiate in good faith. See City of Chelsea, 3 MLC
1169, 1174, MUP-2373 (H.O. October 14, 1976), affd 3 MLC 1394 (January 19, 1977).
Because the parties subsequently negotiated on a number of occasions after July 3,
2018, | decline to find that the Union’s isolated refusal to meet on that date constituted a
refusal to bargain in good faith.

Next, turning to the September 26, 2018 tweet, the City argues that the
September 26, 2018 tweet shows that the Union was not negotiating with an open mind
about the City’'s need to make provisional promotions but instead, that the Union’s
position that it would not accept in provisional appointments was “set in stone.”
Although the parties disputed the origin of the September 26, 2018 tweet, the Union
acknowledged that the tweet accurately reflected a resolution that passed at a Union
meeting on or about that time. Further, although the Union also asserted that its
leadership did not initiate the resolution, the facts before me do not show that the Union
leadership spoke out against the resolution. Nevertheless, the resolution and tweet did
not represent a change in the Union’s position, previously and consistently expressed to
the City, that the Union opposed provisional appointments while candidates still
remained on the Civil Service lists. Here, the Union may have engaged in hard
bargaining by the passage of the resolution and the posting of the tweet in an effort to
influence the City’s position at the bargaining table, but it did not engage in bad faith
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barggining. See City of Marlborough, 34 MLC 72, 77, MUP-03-3963 (January 9, 2008)
(finding employer's conduct during negotiations to be hard bargaining rather than
unlawful surface bargaining).

Also, the City contends that the Union’s proposal to the Mayor Infurna at the
November 20, 2018 meeting was regressive because it did not take account what the
parties discussed at the November 20, 2018 session. The parties’ conduct must always
be calculated to move the negotiations forward toward agreement, and conduct that is
designed, or can be reasonably expected, to move the negotiations backward is
regressive and constitutes a refusal to bargain in good faith. Springfield School
Committee, 24 MLC 7, 8, MUP-1520 (August 22, 1997). The City is correct that the
proposal that the Union gave to Mayor Infurna is similar to the proposal that the Union
submitted to the City in Stare’s September 3, 2018 letter. However, the Union’s
proposal also differs from its September 3, 2018 proposal because it addresses Chief
Collina’s November 7, 2018 bypass of certain unit members for promotion, the Union’s
then prospective prohibited practice charge in Case No. MUP-18-7005, which involved
P’s promotional bypass, and the Union’s appeal to Civil Service to cancel the scheduled
November 2018 promotional exam. The Union’s proposal to Mayor Infurna reveals that
it is a proffered settlement for all claims arising out of Chief Collina’s November 7, 2018
promotions and the parties’ ongoing dispute about Chief Collina making provisional
appointments while candidates remained on the existing Civil Service promotional lists.
The Union’s proposal did not resolve the issue of future changes to the promotional
procedure, which was the subject of the November 20, 2018 session, but merely stated
that the Union will continue to discuss new ideas. Thus, the Union’s proposal to Mayor
Infurna was not regressive because it did not impact upon the issues discussed at the
November 20, 2019 session.

Moreover, because the City has argued that the totality of the Union’s conduct at
bargaining constitutes bad faith bargaining, | have examined the entire history of the
parties’ bargaining over the proposed change to the promotional procedure. The CERB
previously has found a willingness to listen to the other party's arguments and to at least
consider compromise to be an indicia of good faith bargaining. Compare Massachusetts
Correction Officers Federated Union, 31 MLC 1, 4-5, MUPL-01-4307 (June 29, 2004)
(finding that union, which submitted proposals and counterproposals, negotiated in good
faith, despite expressing frustration with the mediation process) with Town of Braintree,
8 MLC 1193, 1197, MUPL-2363 (July 1, 1981) (union engaged in bad faith bargaining
when it repeatedly refused to even listen or consider certain of the employer’'s proposals
because those proposals would allegedly curtain certain employee benefits). A review
of the parties’ bargaining history shows that the Union made proposals and
counterproposals at the four bargaining sessions, and thus, negotiated in good faith. in
response to the City’s proposal seeking to have promotional candidates submit letters of
intent and resumes and undergo interviews, the Union proposed at the July 18 and July
24, 2108 sessions that the City use an assessment center through Civil Service. At the
August 15, 2018 session, the Union also proposed that the City submit any interview
questions in writing and receive anonymous, written responses from the candidates in
order to address union concerns about a possible lack of objectivity in the interview
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process. At the November 14, 2018 session, the Union also discussed the possibility of

using a hybrid assessment/interview process in which the assessment center would
select the interview panel.

. Accordingly, | do not find probable cause to believe that the City violated the Law
in the manner alleged, and that portion of the City’s charges is dismissed.

Union's Refusal to Meet and Bargain After it Invoked the Zipper Clause

The duty to bargain collectively as imposed by Section 6 of the Law includes the
mutual obligation of the employer and the representative of the employees to meet at
reasonable times. See Southern Worcester County Regional Vocational School District,
2 MLC 1488, 1495, MUP-2090, 2010 (May 6, 1976). Here, the Union admittedly
refused to bargain on December 20, 2018 over what it acknowledged was a mandatory
subject of bargaining, i.e. a change in promotional procedures. The Union cites to
Article 22, Section 2 of the 2017-2020 CBA, the so-called zipper clause as its defense
to a refusal to bargain allegation. Article 22, Section 2 states in pertinent part:

[T]he City and the Union for the life of this Agreement each voluntarily and
unqualifiedly waives the right, and each agrees that the other shall not be
obligated to bargain collectively with respect to any subject or matter
referred to, or covered by this Agreement, or with respect to any subject or
matter not specifically referred to or covered by this Agreement, even
though such subject or matters may not have been within the knowledge
or contemplation of either or both of the parties at the time that they
negotiated or signed this Agreement.

First, | must determine whether the disputed language clearly, unequivocally and
specifically allows the Union to refuse to bargain about a new subject during mid-term
bargaining. A plain reading of the language supports the Union’s argument, because it
speaks of any subject or matter covered or not covered by the agreement and whether
or not contemplated by the parties at the time that they executed the contract. Although
the City in its position statement cited a number of cases for the proposition that a
zipper clause will not waive bargaining over changes to subjects that are not covered by
the collective bargaining agreement, those cases refer to employer-initiated unilateral
changes. The CERB previously has drawn a distinction between zipper clauses that
allow a party to refuse to bargain mid-term over new subjects that are not covered by a
collective bargaining agreement and to zipper clauses that would waive a Union’s right
to bargain over employer-initiated changes. In City of Westfield, the CERB stated that:

[Alithough it is possible for a zipper clause to relieve the parties of their
obligation to bargain prospectively about new subjects during the term of
the contract, that waiver would not authorize an employer to unilaterally
implement changes in working conditions. Westfield, 25 MLC 163. 166,
MUP-9697 (April 20, 1999).
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Additionally, the National Labor Relations Board (NLRB)'* has noted that:

Zipper clauses that are broadly and conclusively worded can serve to
“shield,” from a refusal to bargain charge, a party on whom a mid-term
bargaining demand is made. However ... a broadly worded zipper clause
cannot be used as a “sword” to justify a unilateral change without
bargaining. American Benefit Corporation, 354 NLRB 1039, 1049 (2010).

The City also argues that because the Union has not previously invoked the
zipper clause despite its presence for more than thirty years in the parties’ various
collective bargaining agreements, the Union has waived its right to invoke the language
therein. However, Section 3 of Article 22 states that a waiver of any condition of this
Agreement by either party shall not constitute a precedent with respect to future
enforcement. A reading of the plain language in Section 33, Article 22 shows that the
Union and the City have agreed that even if a party does not exercise a right granted
under the collective bargaining agreement, the party’s forbearance does not waive its
future exercise of that right. Thus, the Union has not waived the right to invoke the
zipper clause despite the fact that it has not done so for more than thirty years.

Next, the City points out that the Union actually negotiated with the City for
approximately five months over the proposed change to the promotional procedure
before the Union invoked the zipper clause. The City contends that by bargaining for
five months, the Union waived its right to invoke the zipper clause. However, because
the Union was not obligated to engage in mid-term bargaining, it could cease bargaining
without negotiating to resolution or impasse. Consequently, | do not find probable
cause to believe that the Union violated the Law in the manner alleged, and | dismiss
the remaining portions of the City’s charges.

Very truly yours,

COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF LABOR RELATIONS

g 2 / 7
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MARGARET M. SULLIVAN, INVESTIGATOR

APPEAL RIGHTS

The charging party may, within ten (10) days of receipt of this order seek a review of the
dismissal by filing a request with the Commonwealth Employment Relations Board
pursuant to Department Rule 456 CMR 15.05(9). The request shall contain a complete
statement setting forth the facts and reasons upon which such request is based. The
charging party shall include a certificate of service indicating that it has served a copy of

% The decisions of the NRLB and the federal courts can provide useful guidance in
interpreting state law.
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its request for review on the opposing party or its counsel. Within seven (7) days of
receipt of the charging party's request for review, the respondent may file a response to
the charging party’s request.
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